STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,
CONSTRUCTI ON | NDUSTRY LI CENSI NG
BOARD,

Petiti oner,
VS. Case No. 98-4610
Rl CHARD J. KOSALKA,

Respondent .

N N N N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, a hearing was conducted in this case in
accordance with the provisions of Section 120.57(1), Florida
Statutes, on April 9 and 23, 1999, by video tel econference at
sites in West Pal m Beach and Tal | ahassee, Florida, before Stuart
M Lerner, a duly-designated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Theodore R (Gay, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
Rut h Rohde Bui |l di ng
401 Nort hwest Second Avenue, Suite N 607
Mam, Florida 33128

For Respondent: Richard Kosal ka, pro se 1/
150 Sout hwest Port St. Luci e Boul evard
Port St. Lucie, Florida 34984



STATEMENT OF THE | SSUES

1. Wether Respondent commtted the violations alleged in
the Adm ni strative Conpl aint?

2. |If so, what punitive action should be taken agai nst
Respondent ?

PRELI M NARY STATEMENT

On May 26, 1998, the Departnent of Business and Professional
Regul ation (Departnent) issued an 11-count Adm nistrative
Complaint in which it alleged that Respondent violated: Section
489.129(1)(j), Florida Statutes, "in that he held hinself out to
be and/or acted as a roofing contractor in the context of his
contractual relationship with [Rita] Maciuba," contrary to the
provi sions of Section 489.113(3)(g), Florida Statutes, "and
rel ated provisions of Part |I of Chapter 489, Florida Statutes”
(Count 1); Section 489.129(1)(g), Florida Statutes, "by acting in
the capacity of a contractor under any certificate or
regi stration issued under Chapter 489 except in the nanme of the
certificateholder or registrant as set forth on the issued
certificate or registration in the context of his contractual
relationship with [Rita] Maciuba" (Count 11); Section
489. 129(1)(h)1, Florida Statutes, "by commtting financial
m smanagenent or m sconduct in the context of his contractual
relationship with [Rita] Maciuba" (Count 111); Section
489.129(1)(j), Florida Statutes, "in that he held hinself out to

be and/or acted as a roofing contractor in the context of his



contractual relationship with [Larkin] Dunbar,"” contrary to the
provi sions of Section 489.113(3)(g), Florida Statutes, "and

rel ated provisions of Part |I of Chapter 489, Florida Statutes”
(Count 1V); Section 489.129(1)(g), Florida Statutes, "by acting
in the capacity of a contractor under any certificate or

regi stration issued under Chapter 489 except in the nanme of the
certificateholder or registrant as set forth on the issued
certificate or registration in the context of his contractual
relationship with [Larkin] Dunbar" (Count V); Section
489.129(1)(j), Florida Statutes, "in that he held hinself out t
be a roofing contractor in the context [of] . . . 'yell ow pages
advertisenments,"” contrary to the provisions of Section

489. 113(3)(g), Florida Statutes, "and rel ated provisions of Par
| of Chapter 489, Florida Statutes” (Count VI); Section
489.129(1)(g), Florida Statutes, "by acting in the capacity of
contractor under any certificate or registration issued under
Chapt er 489 except in the nane of the certificatehol der or

regi strant as set forth on the issued certificate or registrati
in the context of the above-noted 'yell ow pages' advertisenents
(Count VI1); Section 489.129(1)(j), Florida Statutes, "in that
hel d hinself out to be and/or acted as a roofing contractor in
the context of his contractual relationship with [C ara]
Masters,"” contrary to the provisions of Section 489.113(3)(9),
Florida Statutes, "and related provisions of Part | of Chapter

489, Florida Statutes" (Count VIII); Section 489.129(1)(9),
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Florida Statutes, "by acting in the capacity of a contractor
under any certificate or registration issued under Chapter 489
except in the nane of the certificateholder or registrant as set
forth on the issued certificate or registration in the context of
his contractual relationship with [Cara] Masters" (Count IX)
Section 489.129(1)(l), Florida Statutes, "by signing a statenent
Wth respect to a project or contract falsely indicating that
paynment has been made for all subcontracted work, |abor and
materials, which results in financial |loss to the owner,
purchaser, or contractor” (Count X); and Section 489.129(1)(h)1,
Florida Statutes, "by commtting financial m smanagenent or

m sconduct in the context of his contractual relationship with
[Cara] Masters" (Count Xl).

Respondent subsequently executed an El ection of Rights form
di sputing the allegations nmade in the Adm nistrative Conplaint.
On Cctober 16, 1998, the matter was referred to the Division of
Adm ni strative Hearings for the assignnment of an Adm nistrative
Law Judge to conduct a hearing on the matter pursuant to Section
120.57(1), Florida Statutes.

As noted above, the hearing was held on April 9 and 23,
1999. The follow ng witnesses testified at the hearing: David
Harris, Rita Maciuba, Edward Garcia, Respondent, Joseph Masters,
and Larry Thomas. |In addition to the testinony of these

W tnesses, the follow ng exhibits were offered and received into



evidence: Petitioner's Exhibits 1-5, 8-13, 15-23, 25-30, and 32;
and Respondent's Exhibits 1, 3-13, 15, 24-26, and 28-30.

At the conclusion of the evidentiary portion of the hearing,
t he undersi gned, on the record, announced that proposed
recommended orders had to be filed no |ater than 30 days fromthe
date of the filing of the conplete transcript of the hearing.
The conplete transcript of the hearing was filed on June 10,
1999. The deadline for the filing of proposed reconmended orders
was twi ce extended (first to August 11, 1999, and then to August
20, 1999), upon Respondent's witten requests (filed July 8,
1999, and August 11, 1999). The Departnent and Respondent filed
their proposed recommended orders on August 20, 1999, and August
23, 1999, respectively. These post-hearing submttals have been
carefully considered by the undersigned.

FI NDI NGS OF FACT

Based upon the evidence adduced at hearing, and the record
as a whole, the followi ng findings of fact are nade:

1. Respondent is now, and has been since 1981, a Florida-
I i censed general contractor (holding |icense nunber CG C019787).

2. At all tinmes material to the instant case, Respondent
has been |icensed as an individual in his own name, not as a
qualifying agent 3/ or under a fictitious nane.

3. At no tine has Respondent been licensed in the State of
Florida as a roofing contractor or as any other type of

contractor other than a general contractor.



4. Larry Thomas is now, and has been at all tines materi al
to the instant case, the sole owner and president of Hone
| nprovenent Tinme, Inc. (HIT), a corporation that he fornmed in or
around Decenber of 1995. M. Thomas, in nam ng his conpany,
hoped that the public, when hearing the conpany's nane, would
associate it wth the popular "Honme | nprovenent" television
pr ogr am

5. There are not now, nor have there ever been, any other
owners, officers, or directors of the conpany.

6. Until late in 1998, H T was actively engaged in the
busi ness of soliciting hone inprovenment work, including room
additions and the installation of roofs, hurricane shutters, and
screens. To solicit such work, H T used tel emarketers who
contacted honmeowners over the tel ephone fromH T s office
(located in a shopping center in Jensen Beach, Florida and having
the mailing address of 867 Northeast Jensen Beach Boul evard,
Jensen Beach, Florida), and it al so enpl oyed sal espersons who
vi sited homeowners at their honmes. Anong the sal espersons who
wor ked for H T were Vince Ketchum and Bob Andrews.

7. At no tine material to the instant case did H T have a
Iicensed contractor serve as its certified qualifying agent. 4/

8. M. Thomas has never been |licensed as a general
contractor. Sone tinme after 1996, he obtai ned al um num structure
and concrete contracting licenses fromthe City of Port St. Lucie

and from Martin County.



9. In or around January of 1996, shortly after the
formation of HI T, Respondent nmet with M. Thomas at H T s office
and observed H T's operations.

10. As a result of this neeting, Respondent hired HT, on a
conm ssion basis, to solicit home inprovenent work for him

11. Respondent was the only general contractor for whomH T
solicited business.

12. Wien a H T tel emarketer nmade contact with a prospect,
the tel emarketer indicated that he or she was with HT. |[If asked
who woul d be doing the honme inprovenent work, the tel emarketer
advi sed the prospect that the work woul d be done by Respondent.

13. If a prospect contacted by a H T tel enarketer was
interested in having hone inprovenent work done, a HT
sal esperson was di spatched to the prospect's hone.

14. Respondent provided H T sal espersons with training and
instructions as to what to do when calling on prospects.

15. On their visits to prospects' hones, the sal espersons
brought with them preprinted formcontracts for the prospects to
sign. These formcontracts were jointly devel oped by M. Thonas
and Respondent (using, as a nodel, a formcontract that was
published in a "Better Hones and Gardens" nmgazine article).

16. On the top right hand corner of these formcontracts
were the words "licensed" and "insured." To the left of these
words, in large, stylized lettering, were either the words "Hone

| mprovenent, " "Hone | nprovenent Inc.," "Honme |nprovenent Tine,



Inc.,"” or "Honme | nprovenent by R chard Kosal ka" (dependi ng on the
time frane). These words were included on the form because
Respondent want ed honmeowners to make the connection between him
and H'T and the television programafter which HT was naned.
Under neat h these words appeared the foll ow ng:

667 N. E. Jensen Beach Boul evard
Jensen Beach, FL 34957

Ri chard Kosal ka State License # CGCOL9787

17. Among the provisions in the formcontracts was the
cl ause, "This agreenent subject to office approval."

18. When they returned fromtheir sales calls, the
sal espersons brought any signed contract to M. Thomas at H T s
office. Depending on the nature of the work involved, M. Thomas
approved or disapproved the contract hinself or he gave the
contract to Respondent 5/ to approve or disapprove (pursuant to
the "subject to office approval™ clause in the contract). Any
contract that Respondent approved becane Respondent's contract to
perform Although he did perform sone contract work hinself,
nost often he used subcontractors who worked under his general
supervi si on

19. HIT received a comm ssion for every approved contract
its sal espersons procured for Respondent. |Its conm ssion (the
anount of which was established by agreenent between M. Thomas
and Respondent) was included in the contract price offered to the
homeowner. Typically, paynment fromthe honeowner was not due

until the contract work was conpleted. Paynent was nade by the



homeowner to HI T, which then paid Respondent by check in an
anount equal to the contract price mnus H T s previously
est abl i shed comm ssi on.

20. In an effort to make the public aware of the services
it offered, H'T, in or around August of 1996, placed an
advertisenment in the Bell South Yell ow Pages for Port St. Lucie
and Stuart. In the advertisenment, which was placed w thout
Respondent' s know edge or authorization, H T s nanme and tel ephone
nunber appeared, along with a listing of hone inprovenent
services. Anong the services listed was "roofing." Appearing at
the bottom of the advertisenent was the following: "Licensed &
| nsured KOSALKA CGC 019787."

21. Anmong the honmeowners who had signed the above-descri bed
preprinted formcontracts that H T's sal esperson's brought back,
for "office approval,” to the HT office in 1996 were the
followng three Port St. Lucie residents: Larkin Dunbar (whose
resi dence was |located at 114 Dorchester); Cara Masters (whose
resi dence was | ocated at 246 Northeast Mainsail); and Rita
Maci uba (whose residence was | ocated at 733 Sout hwest Curry
Street).

22. The Dunbar, Masters and Maciuba contracts were dated
February 19, 1996, May 28, 1996, and June 14, 1996, respectively.

23. On the top of the Dunbar contract, in |large stylized

lettering, were the words "Hone | nprovenent Inc."



24. On the top of both the Masters and Maci uba contracts,
in the sane large stylized lettering, were the words "Hone
| mprovenent by Richard Kosal ka. "

25. The Dunbar contract provided for the "furnish[ing of]
the followng materials, inprovenents, |abor, and/or services"
for the price of $3,600.00: the installation of a "new fascia
and soffit system" the "repair [of the] master bedroomwalls,"”
the "repair [of] roof l|leaks," and the "paint[ing of the] gutter
and garage door to match [the] fascia and soffit."

26. No work was perforned pursuant to this contract (nor is
t here any evidence that the honeowner nmade any paynents for the
performance of such work).

27. The Masters contract was signed by Ms. Masters and
Vince Ketchum the H T sal esperson who had negotiated with her at
her hone.

28. At the tinme she signed the contract, Ms. Masters was
approxi mately 85 years of age.

29. The contract provided for the "furnish[ing of] the
followng materials, inprovenents, |abor, and/or services":
installation of a "new roof" with "shingles to be sel ected by
Clara Masters" for $3,255.00; the repair and painting of the
“interior ceiling" for $627.00; and the "pressure clean[ing] and
paint[ing] of [the] exterior of [the] hone" and the driveway for

$2, 628. 00.
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30. After his nother had signed the contract (and before
any contract work had started), Ms. Masters' son, Joseph Masters,
who |ived next door to his elderly nother and | ooked after her
busi ness affairs, telephoned Respondent, who was an acquai ntance
of his. M. Masters asked Respondent to cone by his nother's
home to discuss the contract his nother had signed.

31. Respondent went to Ms. Masters' hone as M. Masters had
requested. Upon Respondent's arrival, M. Masters inforned
Respondent that he (M. Masters) and his nother wanted the roof
work to be done first.

32. Respondent and M. Masters then discussed the matter
further. Their discussions lead to the contract being nodified
to provide that only the roof work would be done (for a price of
$3, 255. 00) .

33. The nodification was made by |ining out the other work
listed in the contract, having Ms. Masters put her initials next
to the line-outs, and addi ng contract |anguage to reflect that
the total contract price was $3,225.00 for the "roof only."

34. Before |eaving Ms. Masters' honme, Respondent told M.
Masters that he would have "sone roofers [cone] around to get the
estimate on the roof." M. Masters assuned that these roofers
woul d be subcontractors.

35. Respondent brought the nodified contract back to the

H T of fice.
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36. The Sunday after his visit to Ms. Masters' hone,
Respondent's wife suffered a stroke and was hospitalized.
Respondent remained in the hospital with his wife and stayed
there for three days.

37. David Harris is a licensed general, residential, and
roofing contractor and the owner of David Harris Construction
(DHC). He has had his roofing license (for work in Martin and
St. Lucie Counties) since 1992.

38. In 1996, and for several years prior thereto,
Respondent used M. Harris as a subcontractor for concrete and
roofing work (nostly on new residential construction).

39. At the tine he reviewed the nodified Masters contract,
M. Thomas was famliar with M. Harris and DHC. M. Harris used
HT to follow up on | eads generated by DHC s Yel |l ow Pages'
advertising. Mreover, Respondent had spoken favorably to M.
Thomas about M. Harris as a roofer. Accordingly, M. Thomas
tel ephoned M. Harris and told hi mabout the Masters re-roofing
proj ect.

40. On the Monday after Respondent's wife was admtted to
t he hospital, DHC workers went to Ms. Masters' honme and began to
remove the old roof. A young child (around nine or ten years of
age) was on the roof with the workers. Sone tinme |ater that day,
whil e the workers were still renmoving the old roof, M. Masters
cane by his nother's house and noticed the workers and the child

on the roof. M. Masters was dissatisfied with the nmanner in
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whi ch the workers were acting and wwth the quality of their work.
He therefore "chased" themoff the roof and told themto |eave
the property. M. Harris was not at the site at the tine the
workers (and the child) were directed to | eave, but he later

tel ephoned M. Masters "want[ing] to know what was wong." M.
Masters told M. Harris why he had renoved the workers fromthe
property. He further advised M. Harris to "not cone back
anynore," explaining that he would hire another roofer to
conplete the job (which he subsequently did). M. Masters
assured M. Harris that paynent woul d be made for the work that
had been done by DHC on the roof that day, but there was no
agreenent reached as to the anmobunt of the paynent.

41. A few days later, M. Harris tel ephoned M. Masters
again, inquiring "if he [M. Harris] was going to get paid." 1In
response to this inquiry, M. Msters replied that he was "goi ng
to get wwth [Respondent] to figure out the anobunt of work that
was done" and he (M. Msters) would pay M. Harris accordingly.

42. Subsequently (sone tine on or after June 4, 1996), M.
Masters received in his mailbox a copy of an "invoice" (in an
unst anped, unseal ed envel ope) from DHC which read as foll ows:

DAVI D HARRI S CONSTRUCTI ON
TO  Home | nprovenent
Date: 6/4/96

RE: 246 NE Mainsail, PSL (Masters)

13



DESCRI PTI ON:  Labor & Materials 1 DAY
PRI CE: $863. 39

43. Thereafter, M. Masters tel ephoned Respondent and told
Respondent about the bill he had received (the anmount of which
M. Masters thought was excessive).

44, In response to M. Msters' tel ephone call, Respondent,
on June 18, 1996, visited wth M. Misters and his nother at the
|atter's home. There, M. Masters showed Respondent the copy of
the "invoice" he (M. Masters) had received. Based upon his
knowl edge of the prices that M. Harris typically charged,
Respondent determned that a fair price for the work that the DHC
wor kers had done on Ms. Masters' roof was only $480. 00.

Respondent so advised M. Masters and then tel ephoned M. Harris
(fromMs. Masters' hone) in an effort to persuade M. Harris to
accept that anmpunt. Respondent and M. Harris, however, were
unabl e to reach agreenent on the matter. After hangi ng up,
Respondent told the Masters that he and M. Harris "would work
sonet hing out and get it straightened out."” Thereafter, at
Respondent's suggestion, Ms. Masters made out and signed a check
to "Hone | nprovenment” in the anmount of $480.00, which she gave to
Respondent, who told the Masters that he would "take care of" the
matter. In addition to giving the Masters this assurance,
Respondent al so provided Ms. Masters, in exchange for the $480. 00
check, a receipt marked "paid in full" and a rel ease of |ien

signed by him In the release of |lien, Respondent identified
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hi msel f as "Ri chard Kosal ka of Home | nprovenent, a Florida
corporation doing business in the State of Florida."

45. Respondent delivered Ms. Masters' $480.00 check to M.
Thomas and asked M. Thomas to issue an H T check in that same
anount payable to DHC

46. M. Thomas did as he was requested by Respondent. The
$480. 00 check signed by M. Thomas was received and deposited by
DHC.

47. Nonet hel ess, thereafter, on August 19, 1996, DHC fil ed
aclaimof lien for $383.39 (the difference between $480. 00 and
t he amount of DHC s original invoice) on Ms. Masters' home. The
$383.39 (which DHC clainmed it was owed) was never paid; however,
DHC t ook no action with respect to the lien and the |Iien expired.

48. The Maci uba contract was signed by Ms. Maci uba and Bob
Andrews, the HI T sal esperson who had negotiated with her at her
home. It provided for the "furnish[ing of] the foll ow ng
materi als, inprovenents, |abor, and/or services" for the price of
$3,600. 00: "Tear off existing shingles- Replace rotten facia
and roof sheets. Shingle color: Shasta white (lightest color).
4 |l engths of ridge vents."

49. HT contacted DHC to do the work described in the
contract. DHC obtained a re-roofing permt for the work on June
21, 1996

50. DHC hired Jerry Poston to work as subcontractor on the

project. M. Poston and his crew worked on the project during
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the period fromJune 21 through July 29, 1996. M. Harris also
made an appearance at the work site.

51. Ms. Maciuba made an initial down payment of $300. 00,
whi ch she gave to M. Thomas. Subsequently, after the work had
been conpl eted, she gave M. Thomas three checks that were
payabl e to herself and which she endorsed. Two of these checks
were for $1,000.00, and the remai ni ng check was for $800.00, for
a total paynent, including the dowmn paynent she had nade, of
$3, 100. 00, which was less than the $3,600.00 contract price. Ms.
Maci uba refused to pay any nore because of the damage she cl ai ned
her property had sustained as a result of re-roofing work.

52. On August 23, 1996, M. Harris filed a claimof |lien on
Ms. Maciuba's honme, in which he alleged that, "in accordance with
a contract with Honme | nprovenent Tine, Inc.," he had "furnished
| abor, services or materials" in the anount of $2,565.00, and had
not received any paynent therefor. On October 15, 1996, M.
Harris executed a Sworn Statenent of Account acknow edgi ng t hat
he was owed only $1,873.18 inasnmuch as the "contractor" had nade
direct paynents to M. Harris' suppliers, thereby reducing the
anount he (M. Harris) was owed.

53. Ms. Maciuba, in small clainms court, sought to have the
lien renoved. On Novenber 19, 1996, a nediation session was held
at which Ms. Maciuba, M. Harris, M. Thomas, and Respondent were
present. At the session, M. Harris agreed to renove the lien in

exchange for $1, 450. 00, of which anobunt $800.00 was to be paid by
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Ms. Maci uba and the remaining $650. 00 was to be paid by HT.

That very sanme day, Novenber 19, 1996, Ms. Maciuba and H T nade
t hese agreed-upon paynents, and M. Harris executed and recorded
a release of lien

54. Ms. Masters and Ms. Maciuba filed conplaints that were
i nvestigated by Edward Garcia, an investigator with the
Depart nent .

55. As part of his investigation, M. Garcia spoke with
Respondent by tel ephone on Novenber 7, 1996. Respondent told M.
Garcia that HT was a tel emarketing busi ness owned by M. Thonas;
he (Respondent) hired HHT to solicit business for him he
(Respondent) advertised as "Hone | nprovenent” in order to "play
of f the nane of Hone | nprovenent Tine"; the contract with M.
Maci uba was for a re-roofing project and he (Respondent)
subcontracted the work to DHC, and he (Respondent) was not aware,
that he was not authorized, as a |licensed general contractor, to
enter into contracts for re-roofing projects.

56. M. Garcia also visited HT s office and net wwith M.
Thomas. During this nmeeting, M. Thomas signed a docunent
agreeing not to violate the provisions of Chapter 489, Part 1,
Florida Statutes, by engaging contracting activities w thout an
appropriate license.

CONCLUSI ONS OF LAW

57. The Departnment has been vested with the statutory

authority to issue licenses to those qualified applicants seeking
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to engage, on a statewi de basis, in the building contracting
business in the State of Florida. Section 489.115, Florida
St at ut es.

58. At all tinmes material to the instant case, the term
"contracting," as used in Chapter 489, Part |, Florida Statutes,
was defined in Section 489.105(6), Florida Statutes, as foll ows:

"Contracting" neans, except as exenpted in
this part, engaging in business as a
contractor and includes, but is not limted
to, performance of any of the acts as set
forth in subsection (3) which define types of
contractors. The attenpted sal e of
contracting services and the negotiation or
bid for a contract on these services al so
constitutes contracting. |If the services
offered require |icensure or agent
qualification, the offering, negotiation for
a bid, or attenpted sale of these services
requi res the corresponding |icensure.
However, the term "contracting"” shall not
extend to an individual, partnershinp,
corporation, trust, or other legal entity
that offers to sell or sells conpleted

resi dences on property on which the

i ndi vidual or business entity has any | egal
or equitable interest, if the services of a
qualified contractor certified or registered
pursuant to the requirenents of this chapter
have been or will be retained for the purpose
of constructing such residences.

59. At all tinmes material to the instant case, subsection
(3) of Section 489.105, Florida Statutes, provided, in pertinent
part, as foll ows:

"Contractor" means the person who is
qualified for, and shall only be responsible
for, the project contracted for and neans,
except as exenpted in this part, the person
who, for conpensation, undertakes to, submts
a bid to, or does hinself or by others
construct, repair, alter, renodel, add to,

18



denol i sh, subtract from or inprove any

buil ding or structure, including rel ated

i nprovenents to real estate, for others or
for resale to others; and whose job scope is
substantially simlar to the job scope
described in one of the subsequent paragraphs
of this subsection. . . . :

(a) "Ceneral contractor"™ means a contractor
whose services are unlimted as to the type
of work which he may do, except as provided
in this part.

(b) "Building contractor"” neans a contractor
whose services are limted to construction of
commerci al buildings and single-dwelling or
mul ti ple-dwel ling residential buildings,

whi ch commercial or residential buildings do
not exceed three stories in height, and
accessory use structures in connection
therewith or a contractor whose services are
limted to renodeling, repair, or inprovenment
of any size building if the services do not
affect the structural nenbers of the
bui | di ng.

(c) "Residential contractor" neans a
contractor whose services are limted to
construction, renodeling, repair, or

i nprovenent of one-famly, two-famly, or
three-fam |y residences not exceeding two
habi t abl e stori es above no nore than one
uni nhabi tabl e story and accessory use
structures in connection therewth.

(e) "Roofing contractor"™ nmeans a contractor
whose services are unlimted in the roofing
trade and who has the experience, know edge,
and skill to install, maintain, repair,

alter, extend, or design, when not prohibited
by law, and use materials and itens used in
the installation, maintenance, extension, and
alteration of all kinds of roofing,

wat er proofi ng, and coating, except when
coating is not represented to protect,

repair, waterproof, stop | eaks, or extend the
life of the roof.
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60. As a reading of the foregoing statutory definitions
reveal, the nere attenpt or offer to sell contracting services
(even if it does not result in a binding contract) constitutes
"contracting" activity for which an appropriate "contractor"”
license is required.

61. A business entity, like HT or DHC, may obtain a
buil ding contracting license, but only through a |icensed
"qualifying agent." Section 489.119, Florida Statutes.

62. There are two types of "qualifying agents": "primary
qual i fying agents," and "secondary qualifying agents."

63. At all tinmes material to the instant case, "primary
qual i fying agent"” was defined in subsection (4) of Section
489. 105, Florida Statutes, as follows:

"Primary qualifying agent” neans a person who
possesses the requisite skill, know edge, and
experience, and has the responsibility, to
supervi se, direct, nmanage, and control the
contracting activities of the business

organi zation wth which he is connected; who
has the responsibility to supervise, direct,
manage, and control construction activities
on a job for which he has obtained the

buil ding permt; and whose technical and
personal qualifications have been determ ned
by investigation and exam nati on as provi ded
inthis part, as attested by the

[ D] epart ment .

64. At all tinmes material to the instant case, "secondary
qual i fying agent"” was defined in subsection (5) of Section
489. 105, Florida Statutes, as foll ows:

"Secondary qualifying agent” neans a person

who possesses the requisite skill, know edge,
and experience, and has the responsibility to
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supervi se, direct, nanage, and contro
construction activities on a job for which he
has obtained a permt, and whose technical
and personal qualifications have been

determ ned by investigation and exam nation
as provided in this part, as attested by the
[ D] epart ment .

65. The "responsibilities" of "qualifying agents" were, at
all times material to the instant case, further described in
Section 489.1195, Florida Statutes, in pertinent part, as
fol |l ows:

(1) A qualifying agent is a primary
qual i fying agent unless he is a secondary
qual i fyi ng agent under this section.

(a) Al primary qualifying agents for a

busi ness organi zation are jointly and equally
responsi bl e for supervision of all operations
of the business organization; for all field
work at all sites; and for financial matters,
both for the organization in general and for
each specific job.

66. Subsection (3) of Section 489.113, Florida Statutes,
i nposes certain restrictions on the activities in which |icensed
contractors may engage. At all tinmes material to the instant

case, it provided, in pertinent part, as follows:

A contractor shall subcontract al

el ectrical, nechanical, plunbing, roofing,
sheet nmetal, swi nmng pool, and air-
condi ti oni ng work, unless such contractor
holds a state certificate or registration in
the respective trade category, however

(a) A general, building, or residential
contractor, except as otherw se provided in
this part, shall be responsible for any
construction or alteration of a structural
conponent of a building or structure .
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(g) No general, building, or residential
contractor certified after 1973 shall act as,
hold hinself out to be, or advertise hinself
to be a roofing contractor unless he is
certified or registered as a roofing
contractor.

67. At all tinmes material to the instant case, subsection
(9) of Section 489.113, Florida Statutes, provided as foll ows:

Nothing in this part shall be construed to
prevent any contractor fromacting as a prine
contractor where the majority of the work to
be performed under the contract is within the
scope of his license and from subcontracting
to other licensed contractors that remaining
work which is part of the project contracted.

68. At all tinmes material to the instant case, the
Construction Industry Licensing Board (Board) has been authorized
to take any of the followi ng punitive actions against a |icensed
contractor if (a) an admnistrative conplaint is filed alleging
that the contractor (or the business entity the contractor
qualified) commtted any of the acts proscribed by Section
489.129(1), Florida Statutes, and (b) it is shown that the
al l egations of the conplaint are true: revoke or suspend the
contractor's |license; place the contractor on probation;
reprimand the contractor; deny the renewal of the contractor's
license; inmpose an adnministrative fine not to exceed $5, 000. 00
per violation; require financial restitution to the victim zed
consuner(s); require the contractor to take continuing education

courses; or assess costs associated with the Departnent's

i nvestigation and prosecution. Proof greater than a nere
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preponderance of the evidence nust be submtted. Cear and
convi nci ng evidence of the contractor's guilt is required. See

Depart ment of Banking and Finance, Division of Securities and

| nvestor Protection v. Osborne Stern and Conpany, 670 So. 2d 932,

935 (Fla. 1996); Ferris v. Turlington, 510 So. 2d 292 (Fl a.

1987); McKinney v. Castor, 667 So. 2d 387, 388 (Fla. 1st DCA

1995); Tenbroeck v. Castor, 640 So. 2d 164, 167 (Fla. 1st DCA

1994); Nair v. Departnent of Business and Professional

Regul ation, 654 So. 2d 205, 207 (Fla. 1st DCA 1995); Pic N Save

v. Departnent of Business Regul ation, 601 So. 2d 245 (Fla. 1st

DCA 1992); Munch v. Departnent of Professional Regul ation, 592

So. 2d 1136 (Fla. 1st DCA 1992); Newberry v. Florida Departnent

of Law Enforcenent, 585 So. 2d 500 (Fla. 3d DCA 1991); Pascale v.

Departnent of |nsurance, 525 So. 2d 922 (Fla. 3d DCA 1988);

Section 120.57(1)(h), Florida Statutes ("Findings of fact shal
be based on a preponderance of the evidence, except in penal or
Iicensure disciplinary proceedi ngs or except as otherw se
provided by statute."). "'[C]lear and convi nci ng evi dence
requires that the evidence nust be found to be credible; the
facts to which the witnesses testify nust be distinctly
remenbered; the testinony nust be precise and explicit and the

W t nesses nust be |lacking in confusion as to the facts in issue.
The evi dence nmust be of such weight that it produces in the m nd
of the trier of fact a firmbelief or conviction, wthout

hesitancy, as to the truth of the allegations sought to be
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established.'" In re Davey, 645 So. 2d 398, 404 (Fla. 1994),

quoting, with approval, from Slonowtz v. WAl ker, 429 So. 2d 797,

800 (Fla. 4th DCA 1983). Furthernore, the punitive action taken
agai nst the contractor may be based only upon those offenses
specifically alleged in the adm nistrative conplaint. See

Cottrill v. Departnent of |nsurance, 685 So. 2d 1371, 1372 (Fl a.

1st DCA 1996); Chrysler v. Departnent of Professional Regulation,

627 So. 2d 31 (Fla. 1st DCA 1993); Klein v. Departnent of

Busi ness and Professional Regul ation, 625 So. 2d 1237, 1238-39

(Fla. 2d DCA 1993); Arpayoglou v. Departnent of Professional

Regul ation, 603 So. 2d 8 (Fla. 1st DCA 1992); WI I ner v.

Departnent of Professional Regul ation, Board of Medicine, 563 So.

2d 805, 806 (Fla. 1st DCA 1992); Celaya v. Departnent of

Prof essi onal Regul ati on, Board of Medicine, 560 So. 2d 383, 384

(Fla. 3d DCA 1990); Kinney v. Departnent of State, 501 So. 2d

129, 133 (Fla. 5th DCA 1987); Sternberg v. Departnent of

Prof essi onal Regul ati on, 465 So. 2d 1324, 1325 (Fla. 1st DCA

1985); Hunter v. Departnent of Professional Regul ation, 458 So.

2d 842, 844 (Fla. 2d DCA 1984).

69. The Adm nistrative Conplaint issued in the instant case
al l eges that punitive action should be taken agai nst Respondent
for violations of Section 489.129(1)(g), Florida Statutes (Counts
1, V, VII, and I X), Section 489.129(1)(h)1, Florida Statutes
(Counts 11l and Xl), Section 489.113(3)(g), Florida Statutes, and

therefore Section 489.129(1)(j), Florida Statutes (Counts |, 1V,
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VI, and VIIIl), and Section 489.129(1)(l), Florida Statutes (Count
X), as nore specifically described in the Prelimnary Statenent
contained in this Recormended Order

70. In its Proposed Recomended Order, the Departnent
concedes that the evidence adduced at hearing was "insufficient
to sustain"” the allegations made in Counts IIIl, IV, VI, VI, X
and XI of the Adm nistrative Conplaint. Inasnuch as both parties
are in agreenent that these counts of the Admnistrative
Conpl ai nt shoul d be dism ssed, no further discussion on the
matter is warranted.

71. At all tinmes material to the instant case, Section
489.129(1)(g), Florida Statutes, has authorized the Board to take
punitive action against a contractor if the contractor or the
busi ness entity the contractor qualified is found guilty of:

Acting in the capacity of a contractor under
any certificate or registration issued
hereunder except in the name of the
certificateholder or registrant as set forth
on the issued certificate or registration, or
in accordance with the personnel of the
certificateholder or registrant as set forth
in the application for the certificate or
registration, or as |later changed as provi ded
in this part.

72. At all tinmes material to the instant case, Section
489.129(1)(j), Florida Statutes, has authorized the Board to take
punitive action against a contractor if the contractor or the

busi ness entity the contractor qualified is found guilty of

"[flailing in any material respect to conply with the provisions
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of [Part | of Section 489, Florida Statutes]," including those in
Section 489.113(3)(g), Florida Statutes, set forth above.
73. The foregoing statutory provisions are "in effect,
penal statute[s] . . . This being true the[y] nust be
strictly construed and no conduct is to be regarded as incl uded
within [thenm] that is not reasonably proscribed by [them.
Furthernore, if there are any anbiguities included such nust be

construed in favor of the . . . licensee." Lester v. Departnent

of Professional and Occupational Regul ations, 348 So. 2d 923, 925

(Fla. 1st DCA 1977); see also Wiitaker v. Departnent of |nsurance

and Treasurer, 680 So. 2d 528, 531 (Fla. 1st DCA 1996) (" Because

the statute [Section 626.954(1)(x)4, Florida Statutes] is penal
in nature, it nust be strictly construed with any doubt resol ved
in favor of the licensee.").

74. An exam nation of the evidentiary record in the instant
case reveal s that the Departnent clearly and convincingly proved
that the violations alleged in Counts I, Il, V, VIII, 6/ and IX
of the Adm nistrative Conplaint were commtted either by
Respondent personally or by authorized agents acting, within the
scope of their authority, on Respondent's behalf . Punitive
action agai nst Respondent is therefore warranted. 7/ Cf. Tanpa

Sand and Material Conpany v. Davis, 125 So. 2d 126, 127 (Fla. 2d

DCA 1960) ("The power of an agent to bind his principal my rest
on real or actual authority conferred in fact by the principal or

may be founded on apparent or ostensible authority arising when
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the principal allows or causes others to believe the agent
possesses such authority, as where the principal know ngly
permts the agent to assune such authority or where the principal
by his actions or words holds the agent out as possessing it.").

75. In determning the particular punitive action the
Depart ment shoul d take agai nst Respondent for having conmtted
these proven violations, it is necessary to consult Chapter 61(4-
17, Florida Adm nistrative Code, which contains the Board's

“disciplinary guidelines.” Cf. WIlians v. Departnent of

Transportation, 531 So. 2d 994, 996 (Fla. 1st DCA 1988) (agency

required to conply with its disciplinary guidelines when taking
di sciplinary action against its enployees).

76. Rule 614-17.001, Florida Adm nistrative Code,
provides, in pertinent part, as foll ows:

Nor mal Penalty Ranges. The foll ow ng
gui delines shall be used in disciplinary
cases, absent aggravating or mtigating
ci rcunst ances and subject to the other
provi sions of this Chapter.

(7) 489.129(1)(g), 489.119: Failure to
qualify a firm and/or acting under a nane
not on license. Repeat violation $750 to
$1,500 fine. 8/ .o

(10) 489.129(1)(j): Failing in any nateri al
respect to conply with the provisions of Part
| of Chapter 489. .o

(b) 489.113, 489.117: Contracting beyond
scope of practice allowed by |icense, no
safety hazard. First violation, $500 fine,
repeat violation, $500 to $2,500 fine and
suspensi on or revocation.
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(20) For any violation occurring after
Cctober 1, 1989, the board may assess the
costs of investigation and prosecution. The
assessnment of such costs may be made in
addition to the penalties provided by these
gui del i nes wi t hout denonstration of
aggravating factors set forth in rule 614-
17.002.

77. "Repeat violation," as used in Chapter 61&-17, Florida
Adm ni strative Code, is described in Rule 61G4-17.003, Florida
Adm ni strative Code, as follows:

(1) As used in this rule, a repeat violation
is any violation on which disciplinary action
is being taken where the sane |icensee had
previ ously had disciplinary action taken
against himor received a letter of guidance
in a prior case; and said definitionis to
apply (i) regardless of the chronol ogi cal
relationship of the acts underlying the
various disciplinary actions, and

(1i1) regardl ess of whether the violations in
the present or prior disciplinary actions are
of the same or different subsections of the
di sci plinary statutes.

(2) The penalty given in the above list for
repeat violations is intended to apply only
to situations where the repeat violation is
of a different subsection of Chapter 489 than
the first violation. \Were, on the other
hand, the repeat violation is the very sane
type of violation as the first violation, the
penalty set out above will generally be

i ncreased over what is otherw se shown for
repeat violations on the above |ist.

78. Rule 614-17.005, Florida Adm nistrative Code, provides
that "[w] here several of the . . . violations [enunerated in
Rule 61G4-17.001, Florida Adm nistrative Code] shall occur in one
or several cases being considered together, the penalties shal

normal Iy be curnul ati ve and consecutive."
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79.

The aggravating and mtigating circunmstances which are

to be considered before a particular penalty is chosen are |isted

in Rule 614-17.002, Florida Adm nistrative Code. They are as

foll ows:

(1) Monetary or other danage to the
|icensee's custoner, in any way associ ated
with the violation, which damage the |icensee
has not relieved, as of the tinme the penalty
is to be assessed. (This provision shall not
be given effect to the extent it would
contravene federal bankruptcy |aw)

(2) Actual job-site violations of building
codes, or conditions exhibiting gross
negl i gence, inconpetence, or m sconduct by
the |licensee, which have not been corrected
as of the tinme the penalty is being assessed.
(3) The severity of the offense.

(4) The danger to the public.

(5) The nunber of repetitions of offenses.

(6) The nunber of conplaints filed agai nst
the |icensee.

(7) The length of tinme the licensee has
practiced.

(8) The actual damamge, physical or
otherwi se, to the |icensee's custoner.

(9) The deterrent effect of the penalty
i nposed.

(10) The effect of the penalty upon the
licensee's livelihood.

(11) Any efforts at rehabilitation.

(12) Any other mtigating or aggravating
ci rcunstances. 9/
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80. Having considered the facts of the instant case in
[ight of the provisions of Chapter 61&-17, Florida
Adm nistrative Code, it is the view of the undersigned that there
isS no reason to deviate fromthe "normal penalty ranges"”
prescri bed by Rule 61(4-17.001, Florida Adm nistrative Code. 10/
Accordi ngly, the undersigned finds that the appropriate punitive
action to take agai nst Respondent in the instant case is to
require himto: (a) pay a fine in the anount of $1,000.00
($500.00 for each violation of Section 489.113(3)(g), Florida
Statutes, alleged and proven); and (b) reinburse the Depart nment
for all reasonable costs associated with the investigation that
led to the filing of the charges set forth in the Admnistrative
Conplaint 11/ and for all reasonable costs associated with its
successful prosecution of these charges. (Because Respondent's
viol ations of Section 489.129(1)(g), Florida Statutes, appear to
be "first violations," he should receive no formal discipline
therefor; however, Respondent should be advised that any
subsequent violation of this statutory provision will be treated
as a "repeat violation," as described in Rule 61&4-17. 003,
Fl ori da Adm nistrative Code, and puni shed accordingly.)

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of

Law, it is
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RECOMVENDED t hat the Departnment issue a final order (1)

finding Respondent guilty of the violations alleged in Counts |
1, V, ViII1, and I X of the Adm nistrative Conpl aint;
(2) disciplining Respondent for having commtted these violations
by requiring himto pay a fine in the anount of $1,000.00 and to
rei mburse the Departnment for all reasonable costs associated with
the Departnent's investigation and prosecution of these charges;
and (3) dismssing the remaining counts of the Admnistrative
Conpl ai nt .

DONE AND ENTERED this 29th day of Septenber, 1999, in

Tal | ahassee, Leon County, Florida.

STUART M LERNER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 29th day of Septenber, 1999.

ENDNOTES

1/ Johnat han Ferguson, Esquire, filed a notice of appearance on
behal f of Respondent on August 11, 1999, after the concl usi on of
the final hearing in this case, and he subsequently filed a
Proposed Recomended Order on Respondent's behal f.

2/  The hearing was originally scheduled to commence on
Decenber 22, 1998, but was continued, at Respondent's request.
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3/ From August 24, 1988, to April 11, 1991, prior to the events
that are the subject of the instant case, Respondent was the
certified qualifying agent for Flam ngo Buil ders, Inc.

4/ On an occupational license (to conduct marketing activities)
that M. Thomas received fromMartin County for his conpany,
Respondent was m stakenly |listed as the conpany's qualifying
agent. Although M. Thomas and Respondent at one tinme did

di scuss the possibility of Respondent becomng H T s certified
qualifying agent, they ultimtely decided not to pursue such a
course of action.

5/ There was a box in HT s office where M. Thomas pl aced al
signed contracts that Respondent needed to review and to accept
or reject.

6/ 1t is not inconsistent to find Respondent guilty of Counts |
and VI11, but not Count 1V, of the Adm nistrative Conplaint. As
the Departnent explained in its Proposed Recomrended O der

It should be noted that although the Dunbar
agreenent al so included roof work ("repair
roof |eaks"), under Section 489.113(9),
Florida Statutes, a general contractor could
lawfully enter into a contract of this nature
and subcontract the roof work as |ong as

" the myjority of the work to be
performed under the contract is within the
scope of . . ." the general contractor's
license. |In the Maciuba and Masters
contracts, however, Section 489.113(9),
Florida Statutes, has no application because
none of the work to be perfornmed under those
contracts was within the scope of the
Respondent's general contracting |icense.

7/  The undersigned finds persuasive the follow ng argunent nmade
by the Departnent in its Proposed Recomrended Order concerning
t hese counts of the Adm nistrative Conplaint:

According to the statutory definition of
contracting set forth above, the offering or
attenpted sale of contracting services is
itself an activity which constitutes the
practice of contracting. Under the factual
ci rcunst ances of this case the Respondent
"marketed" (i.e., offered or attenpted to
sell) contracting services and therefore
acted in the capacity of a contractor, using
nanmes (Honme | nprovenent Tinme, Inc., Honme
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| nprovenent, Inc., and/or Honme | nprovenent by
Ri chard Kosal ka) other than the name on his
license, and he is thus subject to discipline
by the CILB as alleged in Counts Il, V, and

| X of the Adm nistrative Conplaint, for

viol ation of Section 489.129 (1)(g), Florida
Statutes. In addition' wth respect to the
Clara Masters and Rita Mciuba transactions,
the contracting services which the Respondent
sold or attenpted to sell were services which
required licensure as a roofing contractor.
Accordingly, the Respondent is al so subject
to discipline by the CILB for violation of
Section 489.113(3)(g) and 489.129(1)(j),
Florida Statutes, as alleged in Counts | and
VIIl of the Adm nistrative Conpl aint.

8/ There is no penalty prescribed for a "first violation" of
these statutory provisions. This is of significance in the

i nstant case because there is no evidence that the violations of
Section 489.129(1)(g), Florida Statutes, alleged in Counts |1, V,
and | X of the Adm nistrative Conplaint (which the evidence
clearly and convincingly establishes that Respondent comm tted)
are "repeat violations," as described in Rule 61&4-17. 003,
Florida Adm ni strative Code.

9/ A licensee's penalty may not be increased beyond the "nornma
penal ty ranges" based upon acts of m sconduct that are not
alleged in the admnistrative conplaint. See Klein v. Departnent

of Busi ness and Processional Regul ation, 625 So. 2d 1237, 1238-39
(Fla. 2d DCA 1993); Bernal v. Departnent of Professional
Regul ati on, Board of Medicine, 517 So. 2d 113, 114 (Fl a. 3d DCA
1987), approved, 531 So. 2d 967 (Fla. 1988).

10/ The Departnment has not shown that the circunstances
surroundi ng Respondent’'s violations are significantly nore
"aggravating" than those which are typically present when a
contractor engages in the type of m sconduct in which it has been
al l eged and proven Respondent has engaged.

11/ Pursuant to Rule 61(4-12.018, Florida Adm nistrative Code,
the Departnent is required

to submt to the Board an item zed |isting of
all costs related to investigation and
prosecution of an adm ni strative conpl ai nt
when said conplaint is brought before the
Board for final agency action.

Fundanmental fairness requires that the Board provide a respondent
wi th an opportunity to dispute and chall enge the accuracy and/ or
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reasonabl eness of the Departnent's item zation of investigative
and prosecutorial costs before determ ning the anount of costs a
respondent will be required to pay.

COPI ES FURNI SHED

Theodore R Gay, Esquire
Departnent of Business and

Pr of essi onal Regul ati on
Rut h Rohde Buil ding, Suite N 607
401 Nort hwest Second Avenue
Mam , Florida 33128

Johnat han A. Ferguson, Esquire
GONANO, HARRELL & FERGUSON

1600 South Federal Hi ghway, Suite 200
Fort Pierce, Florida 34950

Ri chard Kosal ka
150 Sout hwest Port St. Luci e Boul evard
Port St. Lucie, Florida 34984

Rodney Hurst, Executive Director
Construction Industry Licensing

7960 Arlington Expressway, Suite 300
Jacksonville, Florida 32211-7467

Bar bara D. Auger, Ceneral Counse
Departnent of Busi ness and
Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wwthin 15
days fromthe date of this Recormended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the Final Order in this case.
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